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Abstract o>

This article examines the jurisprudential analysis of Moharebeh (armed
rebellion) from Shiite and Sunni perspectives and the foundations of its
proof. Moharebeh, as an independent crime, has been revived in Iranian law
following the Islamic Revolution. Due to the lack of a precise definition by
past jurists, challenges have emerged in aligning its legal rules with
contemporary instances. This study is conducted with the aim of resolving
conceptual ambiguities and reinforcing the foundations of Moharebeh
through jurisprudential evidence. The Qur’an references Moharebeh in
several verses, notably verse 33 of Surah Al-Ma’idah, and various narrations
from Shiite and Sunni Imams have addressed this matter. Shiite and Sunni
jurists differ in their definitions of Moharebeh and the conditions for its
realization. However, they agree on general elements such as the necessity
of using a weapon and the intention to instill fear among the public. The
evidentiary conditions for establishing Moharebeh include confession, the
testimony of two just male witnesses, and the knowledge of the judge.
Moreover, prerequisites such as legal majority (bulugh), mental competence
(‘aql), absence of coercion, and lack of legal entitlement to carry out hudud
are essential. Repentance prior to arrest can nullify the implementation of
the hadd (fixed punishment), though private rights (haqq al-nas) remain
enforceable. Cases such as scouts (zali‘), accomplices (rad’), defenders,
children, the mentally ill, and those who act in jest fall outside the scope of
Moharebeh. This research contributes to a more precise delineation of
Moharebeh rulings and supports the maintenance of order and security in
Islamic society.

Keywords: Islamic jurisprudence, Moharebeh, Shiite, Sunni, foundations
of proof
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EXTENDED ABSTRACT
The crime of Moharebeh (armed rebellion or

enmity against the public order) occupies a central
and enduring position in Islamic criminal
jurisprudence, due to its intimate connection with
the foundational objectives of preserving public
security, justice, and religious integrity. The
Quranic and hadith-based roots of this concept
demonstrate its historical and moral gravity. The
Qur’an’s primary verse regarding Moharebeh is
Surah Al-Ma’idah (5:33), which prescribes severe
penalties—execution, crucifixion, mutilation, or
exile—for those who wage war against Allah and
His Messenger and spread corruption on earth.
Furthermore, the semantic root of Moharebeh,
derived from “harb” (war), is repeatedly invoked in
verses such as Surah Al-Bagarah (2:278-279) and
Surah Al-Tawbah (9:107), where it conveys not
merely physical rebellion but also spiritual and
societal confrontation with divine authority.
Interpretive traditions from Sunni exegeses, such as
those of Al-Tabarsi and Al-Wahidi, corroborate the
application of these verses to cases of armed
banditry and rebellion against the state and religion.
The anecdotal narrative of the tribe of ‘Uraynah
and the punishment they received after committing
robbery and murder is a cornerstone in Sunni
jurisprudence regarding Moharebeh, lending
historical specificity and moral gravity to the divine
commandments (Al-Tabarsi). These texts are
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central to legal and exegetical understandings
across sects, solidifying the connection between
Quranic imperatives and the regulatory objectives
of Shari’a in curbing lawlessness and instilling
deterrence.

Complementing the Qur’anic basis, Moharebeh is
further elaborated in numerous narrations
attributed to the Prophet Muhammad and the Shiite
Imams. A key hadith states: “Whosoever
unsheathes a sword [with intent to intimidate], his
blood is forfeit,” implying that the mere act of
bearing arms with malevolent intent justifies severe
reprisal. Imam ‘Alr’s legal judgment that a man
who set fire to a household must both compensate
for damages and face capital punishment reflects
the severity of crimes that threaten collective safety
(Al-Tusi, 1967). Likewise, Imam Al-Baqir and
Imam Al-Rida further defined situational
variations, such as whether war was ongoing,
which influenced the judge’s discretionary scope in
issuing sentences ranging from execution to
enslavement or ransom. A compelling episode
involving Caliph al-Mu‘tasim and Imam al-Jawad
illustrates the jurisprudential process: while the
court of Sunni jurists unanimously invoked Surah
Al-Ma’idah as justification for crucifixion, Imam
al-Jawad refined the analysis by stressing a
graduated response based on the extent of actual
harm inflicted—whether the perpetrators killed,
stole, or merely caused fear. This case highlights
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the nuanced Shiite perspective that rejects overly
rigid readings of scripture in favor of a context-
sensitive approach rooted in both ethical principles
and divine law (Al-Hurr al-*Amili, 1993).
Divergence  between  Shiite and  Sunni
jurisprudence becomes most evident in definitional
and procedural elements. Shiite jurists such as Al-
Sadiiq, Al-Mufid, and Al-TtsT have established that
Moharebeh entails the unsheathing of weapons in
public spaces with intent to intimidate and
destabilize civil order (Al-Tusi, 1980). The scope
of this act includes all individuals—Muslims, non-
Muslims, men, women, city dwellers, or desert
inhabitants.  Although early Shiite scholars
emphasized the visible bearing of weapons, later
jurists like Al-Kashif al-Ghita’ and Al-Najafi
(Sahib al-Jawahir) broadened the scope to include
the use of any object capable of instilling terror,
such as stones or clubs, provided the actor’s
intention was to spread fear or disrupt security (Al-
Najafi al-Jawahiri, 1983). This hermeneutic
expansion reflects an evolving jurisprudential
understanding that prioritizes the function of
actions over their form. In contrast, Sunni legal
schools exhibit greater internal diversity: the
Hanafis exclude the necessity of weapon-bearing
and instead focus on the act of intercepting and
robbing passersby; the Shafi‘is define Moharebeh
explicitly as weapon-brandishing that incites fear;
and the Malikis emphasize societal disruption,
regardless of whether physical violence has
occurred. Notably, Malik ibn Anas states that even
an individual who merely causes fear, without
killing, can be more dangerous than one who has
committed murder, underscoring a moral
framework that values communal stability over
individualistic justice.

The evidentiary and procedural conditions for
establishing Moharebeh also diverge across
schools but retain certain shared premises.
Classical Islamic law recognizes three primary
methods for establishing guilt: confession,
testimony of two just male witnesses, and the
informed knowledge (‘i/m) of a qualified judge.
Jurists such as Shahid Thani held that a single

V¥

confession is insufficient; rather, like the proof
standard for adultery, two confessions are required,
derived analogically from the woman who
confessed four times before Imam ‘“AlT confirmed
her guilt (Fadhil Muwahhidi Lankarani, 2000).
Testimonial evidence must satisfy strict criteria:
witnesses must be adult, mentally sound, just, and
free from personal interest in the case. The
testimony of women, even when combined with
men, is inadmissible, and testimonies from
accomplices or those directly harmed may be
considered biased and therefore excluded
(Hosseini Shirazi, 1986). Additionally, judicial
knowledge (‘ilm al-hakim)—derived from non-
testimonial sources such as material evidence or
consistent public reports—may suffice in affirming
guilt. These layered conditions serve the dual
purpose of preserving the integrity of the legal
process and minimizing the possibility of unjust
convictions, a principle consistent with the maxim
“hudud are to be suspended in cases of doubt.”
Conditions invalidating the application of fadd
punishment in Moharebeh include lack of legal
responsibility (e.g., minority or insanity), coercion,
and the existence of a legal justification for the act,
such as acting as an enforcer of public order or a
rightful claimant. For example, if a person
brandishes a weapon while enforcing a rightful
claim—such as collecting an owed debt or
preventing harm—the hadd does not apply.
Similarly, acts committed under duress are not
punishable as Moharebeh because the intent to
commit criminal harm is absent. Moreover,
repentance (tawbah) plays a crucial role in
mitigating punishment. If a muharib repents prior
to being apprehended, the zadd penalty is nullified,
based on Surah Al-Ma’idah (5:34). Nonetheless,
private claims—such as financial restitution or
blood money—remain enforceable unless the
aggrieved party chooses to pardon. This doctrinal
stance, echoed by scholars such as Imam Khomeini
and Al-Hurr al-‘Amili, reinforces the Shari’a's
commitment to both justice and mercy, balancing
deterrence with rehabilitation (Al-Hurr al-'Amili,
1993; Khomeini, 2000).
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In addition to these conditions, jurisprudential
discussions have identified specific categories of
individuals whose involvement in related criminal
acts does not qualify as Moharebeh. These include
scouts (tali*), accomplices (rad), and defenders
acting in self-defense. According to jurists like Al-
Muhaqqiq al-Hilli and Imam Khomeini, such
individuals may facilitate a crime but lack the core
intent or direct participation necessary for the zadd
to apply. Children, the mentally ill, and those who
act in jest—such as drawing a weapon during
play—are also excluded on the basis of lacking
intentional malice. Even in ambiguous cases, the
principle of dar’ al-hudud bi-1-shubuhat (“suspend
fixed punishments in cases of doubt”) is applied to
prevent miscarriages of justice. As articulated by
Shahid Thani, unless the criteria for guilt are fully
and certainly met, the punishment must be
suspended to preserve the divine mandate of justice
and avoid irreparable harm (Fadhil Muwahhidi
Lankarani, 2000).

In conclusion, Moharebeh represents a critical
intersection of legal, ethical, and theological
doctrines in Islamic jurisprudence. Rooted deeply
in Qur’anic injunctions and prophetic traditions, it
is designed to confront and curtail threats to
societal peace and divine order. Despite
divergences between Shiite and Sunni scholars
regarding definitions, evidentiary standards, and
sentencing discretion, the overarching concern
remains the same: the preservation of social
security and the deterrence of public disorder.
Through a rigorous and multi-tiered evaluative
framework—balancing textual mandates, legal
reasoning, and moral accountability—Islamic
jurisprudence offers a comprehensive model for
adjudicating crimes that threaten communal
stability. The detailed articulation of conditions for
the establishment, exemption, and mitigation of
Moharebeh underscores the sophistication of
Islamic legal thought and its enduring relevance in
contemporary legal systems that seek both justice
and compassion.
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