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Abstract

In recent decades, cultural and social transformations resulting from
modernity and globalization have introduced emerging phenomena
into the lifestyle of youth, among which one of the most significant
is the concept of “white marriage” or “cohabitation without
marriage contract.” This type of relationship, which is often
established between a man and a woman without a religious
contract (‘aqd shar 7) and without legal registration, is considered
illegitimate from the perspective of Islamic jurisprudence and is
regarded as a clear instance of fornication (zina). In Iranian civil
law as well, due to the absence of a formal marriage contract, no
legal effects are attributed to such a relationship, and it stands in
contradiction to the principles of Shari‘a. The present article,
adopting a comparative approach, conducts a substantive analysis
of this phenomenon in two domains: Islamic jurisprudence (with a
focus on Imamf jurisprudence and the opinions of Sunni jurists) and
Iranian civil law. It seeks to provide a supportive and realistic
response through a novel analysis of jurisprudential and legal
foundations, as well as secondary jurisprudential principles such as
“no harm” (la darar), “commitment” (ilzam), “marriage doubt”
(shubhat al-nikah), and “priority of the more important over the
important” (@hamm wa muhim). The innovation of this article lies
in transcending the mere prescriptive rulings on fornication and
shifting focus toward the construction of legal and social systems
capable of addressing emerging social realities.

Keywords: White marriage, nikah, Imami jurisprudence, marriage
doubt (shubhat al-nikah), fornication (zina), principle of
commitment (qa ‘idat al-ilzam), principle of no harm (qa ‘idat naft
al-darar), legal system.
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EXTENDED ABSTRACT
The phenomenon of so-called “white marriage,” or

cohabitation without a valid Islamic marriage
contract, has emerged as a critical social issue in
recent decades due to the interplay of globalization,
modernity, and the changing lifestyles of younger
generations in Islamic societies. In the epistemic
architecture of Islamic jurisprudence, the family
unit constitutes one of the most foundational
institutions of both religion and society, with the
institution of marriage serving as the legitimate
framework for sexual relations and the preservation
of the maqasid al-shari‘a, particularly the
protection of progeny (hifz al-nasl) and religion
(hifz al-din) (Najafi, 1984; Shahid Thani, 1989).
Within  this framework, “white marriage”
represents neither a religiously valid contract nor a
legally recognized relationship, but rather a form of
cohabitation imported from secular Western
lifestyles, often exacerbated by economic hardship,
inadequate policy frameworks, and the weakening
of social supervision. From the perspective of
Imami jurisprudence, such a relationship
constitutes a manifest case of fornication (zina) and
carries prescribed legal punishments (Ibn
Qudamah; Imam Khomeini, 1988). Civil law in
Iran likewise attributes no legal effects to such
unions, as Article 1062 of the Civil Code stipulates
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that marriage is realized only through explicit offer
and acceptance, and Article 49 of the Family
Protection Law requires official registration of
permanent marriages. Despite these prohibitions,
the prevalence of white marriage has increased,
leading to grave consequences such as the legal
deprivation of women, the identity crisis of
children born from unregistered unions, and the
destabilization of public morality and family
structures. This situation highlights the limitations
of restricting the debate to individual prohibitions
or punitive measures and necessitates a broader
jurisprudential and systemic approach rooted in
governmental jurisprudence (Imam Khomeini;
Shahidi, 2001).

The comparative jurisprudential and legal analysis
undertaken in this study demonstrates that in Imami
jurisprudence, the marriage contract is regarded as
a taw(qifl contract, valid only under strict conditions
including valid offer and acceptance, mutual
consent, capability of the parties, and absence of
impediments such as ‘idda or kinship prohibitions
(Najafi, 1984). Sunni jurisprudence, while
differing in some details—such as the requirement
of a wali in certain schools and the validity of
certain forms of customary contracts—nonetheless
shares the fundamental prohibition of sexual
relations outside of a valid marriage framework
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(Mawardi; Qurtubi; Sarakhsi; Zuhayli, 1997).
Both traditions converge in rejecting the legitimacy
of cohabitation without marriage. Moreover, the
rational analysis within Islamic ethics underscores
that the absence of contractual and legal
recognition results in injustice, depriving women of
financial rights such as maintenance and dowry,
and leaving children with uncertain lineage,
thereby violating principles of justice (Imam
Khomeini, 1988). The article further examines the
specific legal context of Iran, where the codified
law, derived from Imami jurisprudence, maintains
that cohabitation without contract is devoid of any
legal standing. In practice, this leaves women and
children vulnerable, as no rights to inheritance,
support, or custody are recognized (Safaei &
Emami, 2018). The widespread occurrence of such
relationships, however, necessitates a
reconsideration of how jurisprudential principles
can be mobilized not to legitimize forbidden acts
but to mitigate harms within a framework of
governmental jurisprudence and systemic figh.

This jurisprudential framework is enriched by the
secondary principles of Islamic law, which provide
flexibility in confronting unprecedented social
crises. The principle of “no harm” (1a darar)
provides that no legal ruling can cause intolerable
harm to believers and is activated in situations
where strict application of primary rulings would
result in severe injustice (Ansari; Imam
Khomeini, 1988; Shahid Thani, 1989). Applied to
white marriage, this principle could allow for
protective measures in cases where women or
children face deprivation, such as acknowledging
lineage to prevent harm to a child’s identity or
obligating a man to provide emergency support
when the woman has been deceived. Similarly, the
principle of “commitment” (ilzam) asserts that
obligations undertaken by individuals must be
respected, and thus a man who has consistently
provided support during an informal cohabitation
may, under this principle, be compelled to continue
his commitments (Hurr Amili, 1988; Khoei, 1989;
Naini, 1994). Furthermore, the concept of
“marriage doubt” (shubhat al-nikah) recognizes
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situations in which a relationship bears a superficial
resemblance to marriage due to deception,
ignorance, or defective conditions, allowing for
partial recognition of rights such as maintenance,
dowry, and lineage (Najafi, 1984; Shahid Thani,
1989). Finally, the principle of prioritization
(ahamm wa muhim) requires that in cases of
conflict between lesser and greater harms, the
greater harm must be avoided (Allamah Hilli,
1986; Shahid Sadr, 1984). In practice, this may
mean preferring protective policies for women and
children over rigid application of punitive measures
if the latter would exacerbate social instability and
injustice. Collectively, these principles
demonstrate the capacity of Islamic jurisprudence
to address complex realities while preserving the
sanctity of primary prohibitions.

The study also highlights the sociological and
psychological consequences of white marriage,
showing how the absence of formal contractual
frameworks  undermines  family  stability,
contributes to emotional insecurity, and
perpetuates inequality. Women often emerge as the
most disadvantaged participants, lacking access to
rights such as inheritance, dowry, and maintenance,
while bearing the burden of childcare without legal
recognition. Children born from these unions face
identity crises, difficulties in registration, and lack
of access to paternal support, leading to broader
social issues of illegitimacy and marginalization
(Imam Khomeini, 1988). The erosion of the
family as a sacred institution undermines one of the
fundamental objectives of Shari‘a and facilitates
the spread of secular, individualistic lifestyles
incompatible with Islamic cultural foundations.
These consequences, in turn, intensify public
concerns about moral corruption, the spread of
illicit sexual relations, and the weakening of
communal bonds. The Qur’anic injunctions against
spreading immorality (e.g., al-Nir 19) emphasize
the severity of this issue for the collective well-
being of the Muslim community. Consequently, the
jurisprudential analysis must not only reaffirm the
prohibition of white marriage but also devise
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mechanisms for mitigating its cascading harms on
society at large.

Within the Iranian legal system, certain provisions
offer partial opportunities to address the harms of
white marriage. For instance, although Article 1167
of the Civil Code denies lineage to children born of
zina, exceptions exist where shubha is present,
enabling lineage to be affirmed under Articles 1158
and 1159. Similarly, the general principle of civil
liability (Article 1 of the Civil Liability Law) can
be applied in cases where women suffer damages
due to deception, invoking doctrines of gharar and
ghurar (Naini, 1994). Courts may also recognize
implicit social commitments, particularly where
cohabitation resembles a stable family unit, to
compel financial responsibility. Moreover, the state
has obligations under child protection laws to
support abandoned or unrecognized children.
These avenues, although insufficient, highlight that
within the current legal framework, elements of
protective intervention are possible without
compromising the doctrinal prohibition of zina.
Comparisons with Western legal systems such as
France, Germany, and Canada demonstrate that
even in secular contexts, legal instruments such as
cohabitation agreements (PACS) have been
introduced to reduce harms, offering a model for
how supportive interventions can coexist with firm
prohibitions.  The challenge for Islamic
jurisprudence is to design measures that do not
compromise Shari a but still respond effectively to
the social realities of modern Muslim societies.

In conclusion, this study underscores that white
marriage constitutes a profound social and legal
challenge within Islamic societies, one that cannot
be adequately addressed solely through the
reaffirmation of primary prohibitions or punitive
enforcement. By mobilizing the rich resources of
Imami  jurisprudence—particularly — secondary
principles such as no harm, commitment, marriage
doubt, and prioritization—and by adopting the
framework of governmental jurisprudence, Islamic
law can provide solutions that balance doctrinal
fidelity with social protection. The findings suggest
that governmental responsibility extends to
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preventing  widespread  harm,  supporting
vulnerable groups, and designing systemic
interventions that align with both Shari‘a principles
and contemporary social needs. While the
prohibition of zina remains absolute, the duty of an
Islamic government is not exhausted by punitive
enforcement; rather, it must develop policies, laws,
and cultural programs that both prevent the spread
of white marriage and mitigate its effects when it
does occur. This integrative approach ensures that
Islamic jurisprudence remains not only a guardian
of religious values but also a responsive and
humane system capable of engaging with the
complexities of modern life.
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