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Abstract

Using a descriptive—analytical approach and a comparative method, this
article examines the Qur’anic model for safeguarding the property of
orphans in comparison with Iraq’s legal and executive frameworks. The
study focuses exclusively on financial rights—from the death of the
guardian until the orphan’s attainment of rushd (maturity) and the transfer
of property. Key Qur’anic verses (al-Nisa’ 2, 5-6, 10; al-Duha 9) and core
concepts such as property delivery, prohibition of commingling and
unlawful consumption, and the test of maturity are identified and then
compared with the juristic principles of /uzf (benevolence), la darar (no
harm), and property retention. Subsequently, these concepts are analyzed
alongside Iragi laws and practices in the fields of personal status, civil
law, guardianship, and post-2003 welfare policies. The findings show that
the Qur’an’s tripartite logic of “preservation and transfer,” “continuous
supervision,” and “enforcement guarantees” has been embodied in Iraq’s
multilayered judicial and administrative structures and further
strengthened after 2003 through social support mechanisms such as
pensions, free education, and social housing. However, the absence of a
“standard protocol for verifying financial maturity”” and inconsistencies in
supervisory  enforcement—particularly ~ across  regions  and
underprivileged areas—remain significant gaps. The innovation of this
article lies in proposing an operational implementation package that
includes the development of financial maturity assessment indicators, the
establishment of electronic asset registration, risk-based auditing,
beneficiary transparency for guardians, and stricter criminalization of
supervisory negligence—an integrated framework that aligns the
Qur’an’s ethical deterrence with the judiciary’s legal deterrence.

Keywords: Orphans’ property; guardianship, judicial oversight,
enforcement guarantees; personal status law; social protection.
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EXTENDED ABSTRACT
The protection of orphans’ financial rights occupies

a central place in Islamic jurisprudence, where
divine injunctions integrate ethical, legal, and
administrative dimensions to ensure justice for
vulnerable members of society. The Qur’an
articulates this responsibility through explicit
verses such as “Give the orphans their property”
(al-Nisa’ 4:2) and “Do not consume their property
along with your own” (al-Nisa’ 4:10), establishing
a threefold normative structure: preservation of
wealth, continuous supervision, and enforceable
guarantees. Within this framework, rushd
(financial maturity) becomes a prerequisite for
property delivery, emphasizing that biological
adulthood alone is insufficient  without
demonstrable capacity for prudent management.
The Qur’anic logic transcends moral exhortation,
functioning instead as a governance model
applicable to legal institutions tasked with
safeguarding the assets of minors and those under
guardianship. Iraq, whose legal system blends
Islamic jurisprudence with modern statutory law,
reflects this Qur’anic paradigm through its civil
code, personal status laws, and social protection
policies. The current study employs a descriptive—
analytical and comparative method to investigate
how the Qur’an’s principles of property retention
(ihtifaz al-mal), non-harm (la darar), and divine
benevolence (lugf) are operationalized within Iraq’s
post-2003 legal and administrative frameworks.
Drawing on key juristic and exegetical sources
such as (Makarem Shirazi, 1995), (Al-Hilli, 1993),
(Khaje Nasir al-Din Tusi, 1967), and (Fayd
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Kashani, 1975), the research maps the convergence
and gaps between Qur’anic ethics and Iraq’s
evolving institutional mechanisms of oversight and
enforcement.

The Qur’anic foundation of orphan protection rests
on explicit textual imperatives that govern both the
preservation and the ethical use of wealth. Verses
in al-Nisa’ (4:2, 5-6, 10) and al-Duha (93:9) define
ownership as a sacred trust and link its
transgression to spiritual and social corruption.
Exegetes such as (Makarem Shirazi, 1995)
interpret the command “And test the orphans until
they reach marriageable age; then if you perceive
sound judgment in them, deliver their property to
them” (4:6) as establishing a standard of evaluative
competence prior to any transfer of control. This
interpretation situates financial maturity as both a
moral and practical condition, grounded in the
divine order of justice. Classical scholars, including
(Khaje Nasir al-Din Tusi, 1967) and (Fayd
Kashani, 1975), further developed the principle of
ihtifaz al-mal, emphasizing the duty to preserve
wealth through careful administration until clear
evidence of prudent management is shown.
Meanwhile, the principle of /a darar articulated by
(Al Tusi) prohibits any harm—material or
emotional—to the orphan, rendering negligent or
exploitative behavior legally and ethically
impermissible. The triadic logic of luff, la darar,
and ihtifaz thus integrates divine benevolence,
harm prevention, and fiduciary responsibility into a
coherent legal-ethical mandate. This framework
underpins the comparative analysis undertaken
here, wherein Iraq’s modern guardianship laws and
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welfare structures are examined for alignment with
these enduring principles.

Within Iraq’s legislative corpus, several statutes
codify mechanisms that approximate the Qur’anic
injunctions. Article 101 of the Iragi Civil Code
mandates the safeguarding of minors’ and orphans’
assets, while Law No. 188 of 1959 on Personal
Status regulates the appointment, supervision, and
removal of guardians (gayyim), requiring judicial
authorization for major transactions and regular
reporting to family courts. As commentators note,
this legal infrastructure reflects the Qur’an’s dual
concern for hifz al-mal (preservation) and tahgiq
al-rushd (verification of maturity). Yet interpretive
and procedural ambiguities remain, particularly
regarding the operational criteria for determining
rushd. Whereas the Qur’an implies a functional
competence rooted in ethical awareness, Iraq’s
application tends toward case-specific judicial
discretion. To bridge this gap, the study argues for
standardized behavioral and cognitive metrics—
financial literacy, budgeting behavior, and risk
tolerance—as contemporary expressions of the
Qur’anic test of maturity. This argument builds on
the hermeneutic lineage of (Tabatabai, 2011), who
describes rushd as the “capacity for sound
management of worldly affairs,” and extends it into
a modern regulatory context. Thus, while the Iraqi
judiciary has institutionalized reporting and
oversight procedures, it still lacks a unified
protocol for evaluating financial —maturity
consistent with Qur’anic reasoning. The article
therefore proposes a reform framework combining
legal codification with ethical assessment to ensure
the comprehensive protection envisioned by
revelation.

The Qur’an’s injunction for continuous oversight
(wa-btalii al-yatama) finds modern resonance in
Iraq’s tripartite supervision system encompassing
family courts, guardianship boards, and the
Supreme Audit Bureau. Legal provisions require
guardians to submit biannual financial reports
endorsed by certified accountants, with judicial
intervention authorized upon any irregularity.
Statutes such as Law No. 31 of 2011 on the Audit

Bureau strengthen macro-level financial control,
while criminal sanctions under Article 422 of the
Penal Code penalize embezzlement or negligence
with imprisonment of up to three years. This
architecture mirrors the Qur’anic emphasis on
persistent accountability, transforming moral
exhortation into procedural governance. However,
the study identifies critical vulnerabilities:
disparities in enforcement across regions, limited
professional training for local auditors, and
insufficient transparency in reporting. These
deficiencies echo the Qur’anic warning against
commingling wealth and consuming orphan
property “except in the way that is best” (al-An‘am
6:152). Moreover, while Iragi law effectively
operationalizes external oversight, it inadequately
addresses the internal moral dimension of
guardianship emphasized in scriptural and
philosophical sources. As (Ibn Sina, 1984) and
(Al-Hilli, 1993) assert, genuine justice requires the
cultivation of moral virtue within the guardian, not
merely institutional control. Hence, the study
recommends a dual-layer model integrating ethical
formation programs for guardians alongside
procedural audits, aligning inner conscience with
external accountability.

A notable dimension of Iraq’s post-2003 legal
evolution is the broadening of orphan protection
beyond mere asset preservation toward holistic
social welfare. The 2005 Constitution enshrines the
right to housing and social security, while the 2020
Child Law (Article 12) mandates free
psychological counseling for orphans. These
developments, supported by educational and
housing initiatives such as the National Housing
Program (2018) and free schooling through
secondary education, manifest a policy shift from
transactional guardianship to developmental
empowerment. Within Qur’anic hermeneutics, this
transformation resonates with the principle of
lusff—benevolent facilitation of moral and material
well-being. By integrating psychosocial and
educational support with financial safeguards,
Iraq’s welfare system moves closer to the Qur’an’s
multidimensional conception of rushd. Yet
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practical challenges persist: inconsistent funding,
regional inequalities, and limited coordination
between social and judicial agencies hinder
comprehensive  implementation. The  study
highlights that effective reform requires linking
these welfare programs directly to financial
guardianship procedures, such that participation in
education and counseling becomes a precondition
for phased property transfer. This integrative
approach reflects the Qur’anic synthesis of ethical
development and economic autonomy as co-
dependent pathways to human dignity.

Methodologically, the study employs textual
triangulation across scriptural, juristic, and
legislative domains to ensure analytical rigor.
Qur’anic verses are interpreted alongside classical
jurisprudence and contemporary Iragi statutes,
facilitating cross-validation between divine norms
and human enactments. The interpretive
framework acknowledges that each domain—
revelation, reason, and law—contributes distinct
epistemic authority: revelation defines moral
intent, jurisprudence operationalizes principles
through reasoned argument, and statutory law
translates them into enforceable policy. The
comparative analysis reveals strong consonance
between the Qur’an’s tripartite structure—
preservation, oversight, enforcement—and Iraq’s
multi-tiered system of guardianship, audit, and
criminal sanction. Nevertheless, the study uncovers
conceptual asymmetries: whereas Qur’anic ethics
fuse moral accountability with legal obligation,
modern legislation tends to separate them,
emphasizing procedural compliance over spiritual
integrity. Drawing on (Fayd Kashani, 1975) and
(Khaje Nasir al-Din Tusi, 1967), the article
concludes that a comprehensive model must restore
this unity by embedding ethical education within
legal enforcement. Only through such integration
can the protective intent of the Qur’an be fully
realized in contemporary governance.

In  conclusion, the comparative inquiry
demonstrates that Iraq’s legal framework embodies
much of the Qur’an’s financial ethics regarding
orphan property, yet it still lacks standardized

\n

instruments for assessing maturity and ensuring
equitable supervision. The Qur’an envisions
protection as a continuous moral process
culminating in autonomous stewardship, not mere
custodianship.  Modern  Iraqi  law, while
procedurally robust, remains fragmented between
judicial oversight and social welfare. The study
therefore advocates a harmonized model that
combines measurable financial literacy criteria,
electronic asset registration, risk-based auditing,
and guardian transparency with expanded
psychosocial support and legal accountability.
Such integration would align Qur’anic moral
deterrence with judicial enforcement, transforming
ethical duty into institutional practice and thereby
advancing a unified paradigm of protection,
empowerment, and justice for orphans in the
Islamic legal tradition.
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