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Abstract

Arbitration is one of the oldest mechanisms of dispute resolution and
occupies an important position in Islamic jurisprudence alongside formal
adjudication. It enables disputing parties to refer their conflict to a trusted
third party or a panel of arbitrators and thereby resolve disputes through a
consensual process. Despite the broad acceptance of arbitration in Islamic
legal thought, significant differences exist among the five Islamic schools
regarding the foundations of the legitimacy of the arbitrator-judge, the
required qualifications of arbitrators, the scope of arbitral jurisdiction, the
relationship between arbitration and formal adjudication, and the binding
force of arbitral awards. This study aims to comparatively examine the
legitimacy and role of arbitration in dispute resolution from the perspectives
of Imami, Hanafi, Maliki, Shafi‘i, and Hanbali jurisprudence. The research
adopts a descriptive-analytical method with a comparative approach and
analyzes relevant jurisprudential and legal materials. The findings indicate
that party consent, arbitrator competence, justice, and conformity of the
award with Islamic legal principles constitute common foundations across
the five schools, although the relative weight and practical application of
these elements differ. Imami jurisprudence tends to conceptualize
arbitration as an institution closely connected to formal adjudication and
therefore places greater emphasis on the scholarly and ethical qualifications
of the arbitrator. Hanafi jurisprudence gives greater significance to party
consent and mutual trust, while Maliki and Hanbali jurisprudence generally
adopt intermediate and mixed approaches. Shafi‘i jurisprudence also reflects
diverse views concerning the extent and conditions of arbitral legitimacy.
Differences further emerge regarding arbitrable disputes, the level of legal
knowledge required of arbitrators, and the binding effect of arbitral
decisions. Overall, arbitration is recognized across the five schools as a
legitimate and effective mechanism that, when conducted within appropriate
religious and legal limits, can facilitate peaceful dispute resolution,
accelerate proceedings, preserve social relationships, and reduce the burden
on formal courts.

Keywords: Arbitration, Tahkim, Arbitrator-Judge, Legitimacy, Five
Islamic Schools, Dispute Resolution.
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EXTENDED ABSTRACT
Arbitration, or tahkim, constitutes one of the oldest

and most significant mechanisms of dispute
resolution in Islamic legal thought and has
historically ~ functioned  alongside  formal
adjudication as a means of terminating disputes
through the intervention of a trusted third party. In
contemporary legal systems, arbitration is
commonly understood as a consensual mechanism
through which parties refer an existing or potential
dispute to one or more arbitrators whose decision is
intended to resolve the controversy outside
ordinary state courts. The consensual element is
therefore central to the modern legal conception of
arbitration (Ahmadi, 2021); however, within
Islamic jurisprudence, arbitration cannot be
reduced merely to a contractual arrangement
because it is closely connected with broader
concepts such as judicial authority, legitimacy,
justice, legal capacity, and the enforceability of
decisions (Mohaghegh Damad, 2019). The
distinction between an appointed judge and an
arbitrator-judge is particularly important in this
regard. Whereas an officially appointed judge
derives jurisdiction from a recognized authority, an
arbitrator-judge is selected by the disputing parties,
raising the fundamental question of whether private
consent alone can create jurisdiction to issue a
binding judgment or whether such authority must
also be supported by specific religious
qualifications. This debate has shaped many
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subsequent disagreements regarding the legal
nature of arbitration, the necessary characteristics
of arbitrators, the scope of arbitrable disputes, and
the legal force of arbitral awards (Shams, 2020).
The present study therefore examines arbitration
not merely as an alternative procedure but as a
juridical institution situated at the intersection of
private autonomy and judicial authority. Its
principal objective is to comparatively analyze the
legitimacy and role of arbitration in the five major
Islamic schools of jurisprudence—Imami, Hanafi,
Maliki, Shafi‘i, and Hanbali—and to identify the
principal areas of convergence and divergence
among them concerning the foundations of
legitimacy, arbitrator qualifications, jurisdictional
limits, and the binding effect of arbitral decisions.
The jurisprudential foundations of arbitration
reveal that consent, justice, competence, and
conformity with religious norms constitute the
principal elements around which the legitimacy of
tahkim is constructed. Islamic legal discourse
recognizes the intervention of third parties in
dispute  settlement through Qur’anic and
jurisprudential foundations, particularly in relation
to family disputes, where the appointment of
arbiters serves both an adjudicative and
reconciliatory purpose. Contemporary scholarship
examining the Qur’anic foundations of arbitration
has emphasized that the legitimacy of arbitral
intervention is inseparable from the concepts of
justice, truth, and reconciliation rather than being
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grounded solely in the autonomous preferences of
the disputing parties (Biranvand et al., 2023).
Within Imami jurisprudence, traditions concerning
recourse to qualified and trustworthy individuals in
disputes have played an important role in
discussions of the arbitrator-judge, although jurists
differ over whether such traditions establish
independent arbitral authority or primarily concern
access to legitimate judicial authority (Mousavi,
2018). The contractual element nevertheless
remains fundamental because arbitration normally
presupposes agreement regarding both the person
of the arbitrator and the submission of the dispute.
General principles of obligations and contracts
support the proposition that parties may regulate
matters falling within the sphere of their private
rights through consensual arrangements (Shahidi,
2018). At the same time, the Islamic legal
conception of arbitration limits this autonomy
where the subject matter exceeds the parties’ power
of disposition. This limitation becomes particularly
relevant in distinguishing disputes involving
private rights from those involving public, penal, or
non-waivable  religious interests.  Similar
limitations are recognized in contemporary
arbitration law through the concept of arbitrability,
according to which not every dispute can validly be
removed from the jurisdiction of public courts
(Joneidi, 2017). Accordingly, the legitimacy of
arbitration in the five schools is best understood as
a structured interaction between consensual
submission and normative legal limits.

The Imami and Hanafi approaches illustrate two
relatively distinct tendencies within this broader
jurisprudential spectrum. In Imami jurisprudence,
arbitration is frequently conceptualized in close
relationship with judicial adjudication, and this
proximity affects the conditions imposed upon the
arbitrator. Studies on the legitimacy of arbitration
in Imami law show that an important doctrinal
tendency requires the arbitrator to possess
qualifications analogous, or at least closely related,
to those expected of a judge (Shojaei, 2022). These
qualifications  include  justice, intellectual
competence, legal knowledge, and in more

A

demanding formulations, a level of jurisprudential
expertise sufficient to identify and apply the
relevant religious rule. The juridical analysis of the
arbitrator-judge similarly demonstrates that one of
the central controversies in Imami jurisprudence
concerns whether the consensual origin of
appointment can dispense with the substantive
qualifications ordinarily associated with judicial
authority (Pourabdollah, 2022). This
comparatively restrictive approach seeks to protect
the religious and legal validity of the decision, but
it can also narrow the range of individuals eligible
to act as arbitrators. Hanafi jurisprudence, by
contrast, is generally characterized by a more
facilitative and consensual orientation toward
arbitration. The parties’ agreement and confidence
in the arbitrator assume greater importance, while
the arbitrator is not necessarily required to possess
the same degree of formal jurisprudential
qualification as a state judge. Comparative studies
between Imami and Sunni jurisprudence have
identified this relatively flexible Hanafi approach
as one of the principal points of divergence among
Islamic schools (Sadeghi, 2019). Such flexibility
enhances the practical accessibility of arbitration,
particularly in commercial and private disputes
where familiarity with custom, transactions, and
social practice may be as significant as formal
judicial expertise. Nevertheless, the consensual
character of the Hanafi model also means that the
scope and effects of arbitral authority are closely
related to the parties’ original agreement, making
the definition of the arbitrator’s mandate
particularly significant.

The Maliki, Shafi‘i, and Hanbali schools occupy
more intermediate positions, although each retains
distinctive doctrinal features. Maliki jurisprudence
accepts arbitration within a framework that
combines the parties’ consent with requirements of
fairness, competence, and consistency with Sharia
principles. The arbitrator must possess sufficient
knowledge and reliability, yet arbitration is not
necessarily treated as entirely identical to formal
judicial appointment. This gives the Maliki
approach a dual character in which social flexibility
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and normative religious control  operate
simultaneously. Shafi‘i jurisprudence reflects
greater internal diversity, with some jurists
accepting arbitration subject to conditions
resembling those of formal adjudication while
others adopt a more restrictive view concerning the
transfer of judicial authority through private
agreement. Comparative jurisprudential research
has shown that such differences are rooted in
divergent conceptions of the relationship between
private consent and public judicial competence
(Hosseini, 2021). Where arbitration is accepted in
Shafi‘i thought, justice, maturity, rational capacity,
and adequate knowledge of religious rules assume
considerable importance, and the resulting decision
must remain consistent with authoritative legal
norms. Hanbali jurisprudence, meanwhile, can be
characterized as adopting a relatively mixed
approach. It recognizes the importance of the
parties’ consent but also requires that the arbitrator
possess sufficient knowledge, fairness, and
competence to issue a legitimate decision. As a
result, Hanbali arbitration occupies a conceptual
position between purely contractual settlement and
formal adjudication. Across these schools, the most
significant differences therefore concern not the
abstract desirability of resolving disputes through
arbitration, but rather the source and extent of
arbitral authority. The more closely arbitration is
identified with adjudication, the more demanding
the arbitrator’s qualifications become; conversely,
the more emphasis placed on private consent, the
more flexible the institutional structure tends to be.
Similar tensions are found in contemporary legal
theories that characterize arbitration as contractual,
judicial, or mixed in nature (Shams & Bathaei,
2020).

The practical role of arbitration in the five schools
extends beyond questions of doctrinal legitimacy
and includes dispute termination, access to justice,
preservation of social relationships, procedural
flexibility, and reduction of dependence on formal
courts. Arbitration allows parties to select a
decision-maker whom they trust and, where
appropriate, one who possesses particular expertise

4

concerning the subject matter of the dispute. In
modern arbitration law, party autonomy in the
selection of arbitrators constitutes one of the
institution’s defining advantages (Safari, 2021).
This advantage has clear parallels with the
traditional function of tahkim, where social trust,
knowledge, and perceived fairness were important
considerations in selecting a person to resolve
disputes. Arbitration may also reduce the
procedural burdens associated with ordinary
litigation and can permit a more focused and
specialized process, particularly in commercial
disputes. The role of arbitration in reducing the
volume of judicial litigation has therefore been
emphasized in contemporary legal scholarship
(Karimi, 2021). Yet procedural efficiency is not
the only relevant consideration. In family and
social disputes, arbitration may perform a
reconciliatory function by preventing the escalation
of hostility and  preserving  continuing
relationships. At the same time, the effectiveness of
arbitration depends substantially on the binding
force and enforceability of arbitral awards. If an
arbitral decision can be disregarded without legal
consequence, arbitration loses much of its capacity
to provide final dispute resolution. Contemporary
arbitration systems therefore recognize the relative
finality of arbitral awards while preserving limited
grounds for judicial control and annulment
(Bagherzadeh et al., 2025). The same functional
concern can be identified in Islamic jurisprudence:
once a properly qualified arbitrator has been validly
selected and has decided a dispute within the scope
of his authority, the rationale of dispute termination
supports recognition of the decision’s legal effect.
Nevertheless, neither traditional nor modern
arbitration treats arbitral authority as unlimited.
Decisions issued beyond jurisdiction, in violation
of essential norms, or in disregard of the rights of
persons who did not consent to arbitration remain
vulnerable to challenge, as contemporary
discussions concerning the extension of arbitration
agreements to third parties clearly illustrate
(Abdoli et al., 2024).
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In  conclusion, the comparative analysis
demonstrates that arbitration occupies a legitimate
and functionally important position across the five
Islamic  schools, although the theoretical
foundations and practical consequences of that
legitimacy differ significantly. The central
common ground lies in the recognition that dispute
resolution through a mutually selected third party
can serve justice, reduce hostility, and provide an
effective alternative to formal adjudication when
proper conditions are observed. The principal
differences concern the relative importance
assigned to the parties’ consent, the legal and
religious qualifications of the arbitrator, the
relationship between arbitration and judicial
authority, the range of disputes that may be referred
to arbitration, and the degree to which the resulting
award becomes binding. Imami jurisprudence
generally represents a more judicially oriented
model in which the arbitrator’s competence and
religious qualifications receive strong emphasis,
while the Hanafi approach places greater weight on
consent, trust, and practical flexibility. Maliki and
Hanbali jurisprudence largely combine consensual
and normative elements, whereas Shafi‘i
jurisprudence reflects a spectrum of positions
shaped by differing views of judicial authority and
private appointment. These differences should not
be regarded merely as doctrinal fragmentation;
rather, they reveal the substantial interpretive
capacity of Islamic jurisprudence in designing
dispute-resolution mechanisms responsive to
different legal and social needs. A balanced
contemporary model can draw upon these varied
approaches by preserving party autonomy while
simultaneously requiring fairness, competence,
procedural justice, and respect for non-waivable
legal norms. Such a model would neither assimilate
arbitration entirely into formal adjudication nor
reduce it to an ordinary private contract. Instead, it
would recognize arbitration as a hybrid institution
in  which consensual submission creates the
procedural framework, while legal and ethical
constraints ensure that the resulting decision
possesses sufficient legitimacy to terminate the

Yn

dispute. Viewed from this perspective, the
jurisprudential heritage of the five schools provides
a substantial conceptual foundation  for
strengthening modern arbitration in Islamic legal
systems and for integrating traditional notions of
legitimacy with contemporary demands for
accessible, efficient, specialized, and enforceable
dispute resolution.
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